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failure to make reports or provide
other information required to be sup-
plied under the Act and this part;

(4) Advertisement of an electric
motor or motors, by a manufacturer,
distributor, retailer, or private labeler,
in a catalog from which the equipment
may be purchased, without including in
the catalog all information as required
by §431.31(b)(1), provided, however, that
this shall not apply to an advertise-
ment of an electric motor in a catalog
if distribution of the catalog began be-
fore the effective date of the labeling
rule applicable to that motor;

(5) Failure of a manufacturer to sup-
ply at his expense a reasonable number
of units of covered equipment to a test
laboratory designated by the Sec-
retary;

(6) Failure of a manufacturer to per-
mit a representative designated by the
Secretary to observe any testing re-
quired by the Act and this part, and to
inspect the results of such testing; and

(7) Distribution in commerce by a
manufacturer or private labeler of any
new covered equipment which is not in
compliance with an applicable energy
efficiency standard prescribed under
the Act and this part.

(b) In accordance with sections 333
and 345 of the Act, any person who
knowingly violates any provision of
paragraph (a) of this section may be
subject to assessment of a civil penalty
of no more than $110 for each violation.
Each violation of paragraphs (a)(1), (2),
and (7) of this section shall constitute
a separate violation with respect to
each unit of any covered equipment,
and each day of noncompliance with
paragraphs (a)(3) through (6) of this
section shall constitute a separate vio-
lation.

(c) For purposes of this section:

(1) The term ‘‘new covered equip-
ment”’ means covered equipment the
title of which has not passed to a pur-
chaser who buys such product for pur-
poses other than:

(i) Reselling it; or

(ii) Leasing it for a period in excess
of one year; and

(2) The term ‘‘knowingly’ means:

(i) Having actual knowledge; or

(ii) Presumed to have knowledge
deemed to be possessed by a reasonable
person who acts in the circumstances,
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including knowledge obtainable upon
the exercise of due care.

§431.383 Enforcement process for elec-
tric motors.

(a) Test notice. Upon receiving infor-
mation in writing, concerning the en-
ergy performance of a particular elec-
tric motor sold by a particular manu-
facturer or private labeler, which indi-
cates that the electric motor may not
be in compliance with the applicable
energy efficiency standard, or upon un-
dertaking to ascertain the accuracy of
the efficiency rating on the nameplate
or in marketing materials for an elec-
tric motor, disclosed pursuant to sub-
part B of this part, the Secretary may
conduct testing of that electric motor
under this subpart by means of a test
notice addressed to the manufacturer
in accordance with the following re-
quirements:

(1) The test notice procedure will
only be followed after the Secretary or
his/her designated representative has
examined the underlying test data (or,
where appropriate, data as to use of an
alternative efficiency determination
method) provided by the manufacturer
and after the manufacturer has been
offered the opportunity to meet with
the Department to verify, as applica-
ble, compliance with the applicable ef-
ficiency standard, or the accuracy of
labeling information, or both. In addi-
tion, where compliance of a basic
model was certified based on an AEDM,
the Department shall have the discre-
tion to pursue the provisions of
§431.17(a)(4)(iii) prior to invoking the
test notice procedure. A representative
designated by the Secretary shall be
permitted to observe any re-
verification procedures undertaken
pursuant to this subpart, and to in-
spect the results of such reverification.

(2) The test notice will be signed by
the Secretary or his/her designee. The
test notice will be mailed or delivered
by the Department to the plant man-
ager or other responsible official, as
designated by the manufacturer.

(3) The test notice will specify the
model or basic model to be selected for
testing, the method of selecting the
test sample, the date and time at
which testing shall be initiated, the
date by which testing is scheduled to
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be completed and the facility at which
testing will be conducted. The test no-
tice may also provide for situations in
which the specified basic model is un-
available for testing, and may include
alternative basic models.

(4) The Secretary may require in the
test notice that the manufacturer of an
electric motor shall ship at his expense
a reasonable number of units of a basic
model specified in such test notice to a
testing laboratory designated by the
Secretary. The number of units of a
basic model specified in a test notice
shall not exceed 20.

(5) Within five working days of the
time the units are selected, the manu-
facturer shall ship the specified test
units of a basic model to the testing
laboratory.

(b) Testing laboratory. Whenever the
Department conducts enforcement
testing at a designated laboratory in
accordance with a test notice under
this section, the resulting test data
shall constitute official test data for
that basic model. Such test data will
be used by the Department to make a
determination of compliance or non-
compliance if a sufficient number of
tests have been conducted to satisfy
the requirements of appendix A of this
subpart.

(c) Sampling. The determination that
a manufacturer’s basic model complies
with its labeled efficiency, or the appli-
cable energy efficiency standard, shall
be based on the testing conducted in
accordance with the statistical sam-
pling procedures set forth in appendix
A of this subpart and the test proce-
dures set forth in appendix B to sub-
part B of this part.

(d) Test unit selection. A Department
inspector shall select a batch, a batch
sample, and test units from the batch
sample in accordance with the provi-
sions of this paragraph and the condi-
tions specified in the test notice.

(1) The batch may be subdivided by
the Department utilizing criteria spec-
ified in the test notice.

(2) A batch sample of up to 20 units
will then be randomly selected from
one or more subdivided groups within
the batch. The manufacturer shall keep
on hand all units in the batch sample
until such time as the basic model is
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determined to be in compliance or non-
compliance.

(3) Individual test units comprising
the test sample shall be randomly se-
lected from the batch sample.

(4) All random selection shall be
achieved by sequentially numbering all
of the units in a batch sample and then
using a table of random numbers to se-
lect the units to be tested.

(e) Test unit preparation. (1) Prior to
and during the testing, a test unit se-
lected in accordance with paragraph (d)
of this section shall not be prepared,
modified, or adjusted in any manner
unless such preparation, modification,
or adjustment is allowed by the appli-
cable Department of Energy test proce-
dure. One test shall be conducted for
each test unit in accordance with the
applicable test procedures prescribed in
appendix B to subpart B of this part.

(2) No quality control, testing, or as-
sembly procedures shall be performed
on a test unit, or any parts and sub-as-
semblies thereof, that is not performed
during the production and assembly of
all other units included in the basic
model.

(3) A test unit shall be considered de-
fective if such unit is inoperative or is
found to be in noncompliance due to
failure of the unit to operate according
to the manufacturer’s design and oper-
ating instructions. Defective units, in-
cluding those damaged due to shipping
or handling, shall be reported imme-
diately to the Department. The Depart-
ment shall authorize testing of an addi-
tional unit on a case-by-case basis.

(f) Testing at manufacturer’s option. (1)
If a manufacturer’s basic model is de-
termined to be in noncompliance with
the applicable energy performance
standard at the conclusion of Depart-
ment testing in accordance with the
sampling plan specified in appendix A
of this subpart, the manufacturer may
request that the Department conduct
additional testing of the basic model
according to procedures set forth in ap-
pendix A of this subpart.

(2) All units tested under this para-
graph shall be selected and tested in
accordance with the provisions given in
paragraphs (a) through (e) of this sec-
tion.
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(3) The manufacturer shall bear the
cost of all testing conducted under this
paragraph.

(4) The manufacturer shall cease dis-
tribution of the basic model tested
under the provisions of this paragraph
from the time the manufacturer elects
to exercise the option provided in this
paragraph until the basic model is de-
termined to be in compliance. The De-
partment may seek civil penalties for
all units distributed during such pe-
riod.

(5) If the additional testing results in
a determination of compliance, a no-
tice of allowance to resume distribu-
tion shall be issued by the Department.

§431.384 [Reserved]

§431.385 Cessation of distribution of a
basic model of an electric motor.

(a) In the event that a model of an
electric motor is determined non-com-
pliant by the Department in accord-
ance with §431.192 or if a manufacturer
or private labeler determines a model
of an electric motor to be in non-
compliance, then the manufacturer or
private labeler shall:

(1) Immediately cease distribution in
commerce of the basic model.

(2) Give immediate written notifica-
tion of the determination of non-
compliance, to all persons to whom the
manufacturer has distributed units of
the basic model manufactured since
the date of the last determination of
compliance.

(3) Pursuant to a request made by the
Secretary, provide the Department
within 30 days of the request, records,
reports, and other documentation per-
taining to the acquisition, ordering,
storage, shipment, or sale of a basic
model determined to be in noncompli-
ance.

(4) The manufacturer may modify the
non-compliant basic model in such
manner as to make it comply with the
applicable performance standard. Such
modified basic model shall then be
treated as a new basic model and must
be certified in accordance with the pro-
visions of this subpart; except that in
addition to satisfying all requirements
of this subpart, the manufacturer shall
also maintain records that dem-
onstrate that modifications have been
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made to all units of the new basic
model prior to distribution in com-
merce.

(b) If a basic model is not properly
certified in accordance with the re-
quirements of this subpart, the Sec-
retary may seek, among other rem-
edies, injunctive action to prohibit dis-
tribution in commerce of such basic
model.

§431.386 Remedies.

If the Secretary determines that a
basic model of any covered equipment
does not comply with an applicable en-
ergy conservation standard:

(a) The Secretary will notify the
manufacturer, private labeler, or any
other person as required, of this finding
and of the Secretary’s intent to seek a
judicial order restraining further dis-
tribution in commerce of units of such
a basic model unless the manufacturer,
private labeler or other person as re-
quired, delivers, within 15 calendar
days, a satisfactory statement to the
Secretary, of the steps the manufac-
turer, private labeler or other person
will take to insure that the noncompli-
ant basic model will no longer be dis-
tributed in commerce. The Secretary
will monitor the implementation of
such statement.

(b) If the manufacturer, private la-
beler or any other person as required,
fails to stop distribution of the non-
compliant basic model, the Secretary
may seek to restrain such violation in
accordance with sections 334 and 345 of
the Act.

(c) The Secretary will determine
whether the facts of the case warrant
the assessment of civil penalties for
knowing violations in accordance with
sections 333 and 345 of the Act.

§431.387 Hearings and appeals.

(a) Under sections 333(d) and 345 of
the Act, before issuing an order assess-
ing a civil penalty against any person,
the Secretary must provide to such a
person a notice of the proposed pen-
alty. Such notice must inform the per-
son that such person can choose (in
writing within 30 days after receipt of
the notice) to have the procedures of
paragraph (c) of this section (in lieu of
those in paragraph (b) of this section)
apply with respect to such assessment.
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